STATE OF NEW YORK
SUPREME COURT: COUNTY OF WESTCHESTER

- X
In the Matter of the Application of
VERIFIED
37 MAPLE AVENUE L.L.C., PETITION
Petitioner,
Index No:

V.

TOWN OF NORTH CASTLE, TOWN OF NORTH
CASTLE TOWN BOARD, TOWN OF NORTH CASTLE
PLANNING BOARD, TOWN OF NORTH CASTLE
LANDMARKS PRESERVATION COMMITTEE, AZ
RESERVOIR, LLC, POUGHKEEPSIE DEVELOPMENT
LLC, EZ RENTALS I, LLC, ANTARES ARMONK
SQUARE LLC,

Respondents.

------ X
Petitioner, 37 Maple Avenue L.L.C. (“Petitioner”), by its attorneys, Harris Beach

PLLC, as and for its Verified Petition, alleges as follows:

NATURE OF THE ACTION

1. This Article 78 proceeding seeks annulment of a local law and various
resolutions of Respondents, the Town of North Castle (hereinafter the “Town”), the
Town Board of the Town of North Castle (hereinafter the “Town Board”), the Town of
North Castle Planning Board (hereinafter the “Planning Board”) and the Town of North
Castle Landmarks Preservation Committee (heteinafter “Landmarks Committee™) in
connection with the remaining Respondents’ plan to develop a supermarket, retail uses
and residential uses on property located at Maple Avenue, Main Street and Bedford Road
in the Town, more particularly described as Section 2, Block 14, Lot 4 and Lot 8 (the

“Property””)(the “Supermarket Plan”).



2. The Property is located in the hamlet of Armonk within the Town of North
Castle.

3. Petitioner seeks annulment of the following: i) the Town Board’s August
17, 2011 negative declaration issued under the New York State Environmental Quality
Review Act; ii) the Town Board’s August 17, 2011 zoning amendments to the Town
Code; iii) the Town Board’s August 17, 2011 amendment to the zoning map; iv) the
Town Board’s August 17, 2011 issuance of a “special use” permit; v) the Planning
Board’s October 13, 2011 issuance of a Site Plan approval; and vi) the Landmark
Committee’s August 4, 2011 issuance of a “Certificate of Appropriateness.”l

4. This Article 78 proceeding seeks to annul these actions because of the
Town Board’s improper, illegal and admittedly “fast-tracked” environmental review of
the Supermarket Plan as arbitrary, capricious and contrary to law.

5. As set forth herein, the Town Board failed to take the requisite “hard-
look” at the potential adverse environmental impacts of the Supermarket Plan as is
mandated by the New York State Environmental Quality Review Act, and its
implementing regulations, as codified under Article 8 of the New York Environmental
Conservation Law and 6 N.Y.C.R.R. Part 617 et seq. (hereinafter “SEQRA”™), in issuing a
“negative declaration” for the Supermarket Plan.

6. Contrary to the requirements of SEQRA, the Town Board relied on stale
four (4) year old data and “fast-tracked” the environmental review process to the

detriment of Petitioner.

! A “Certificate of Appropriateness” is defined as “[A] document evidencing

approval by the Landmarks Preservation Committee of a proposal to make a material change(s) in
appearance(s) of designation.” See Town Code § 126-2.



7. Importantly, this stale four (4) year old data did not include a portion of
the Property now included in the Supermarket Plan. Indeed, .41+ acres of property which
was not part of the original 3.0 acres but which is now part of the Supermarket Plan, was
not studied by this four (4) year old data.

8. Such actions of respondents require this Court to annul the Town Board’s
August 17, 2011 Resolutions and local laws; the Town Board’s August 17, 2011
“negative declaration” issued pursuant to SEQRA; the l?lanning Board’s site plan
approval; and the Landmark Committee’s “Certificate of Appropriateness” as all being
arbitrary, capricious and contrary to law.

ACTIONS OF THE TOWN

9. In order for the applicants/owners, AZ Reservoir, LLC, Poughkeepsie
Development LLC, EZ Rentals I, LLC, Antares Armonk Square LLC (collectively the
“Applicant”) to develop the Supermarket Plan on the Property, it sought a number of
“approvals” from the Town, including, but not limited to, the following:

V) adoption of local laws to:

(a) amend Town Code § 213(B)(6)(a) to permit parking for all
uses in the “CB-A” District to be changed from one (1) space per 150 square feet
of gross floor area, to one (1) space per 200 square feet of gross floor area;

(b) amend Town Code § 213-23(B)(2)(c) to permit the required
middle income units for the “CB-A” District to be located either on-site or off-site
as opposed to only on-site; and

(c) amend Town Code § 213-5 and the Zoning Map of the
Town of North Castle to include a portion .of property located at 29 Maple
Avenue (Section 2, Block 14, Lot 4) from the “CB” District to the “CB-A”
District;

(ii)  Town Board approval of a “special-use” permit for a retail
business exceeding 5,000 square feet of floor area for the Supermarket Plan on the
Property, including, numerous waivers from the Town Code;



(iii)  approval of the Site Plan for the Supermarket Plan by the Planning
Board; and

(iv) a “Certificate of Appropriateness” from the Town Landmarks
Committee.

10.  The Town, including the Town Board, Planning Board and any Town
administrative board and/or entity with approval authority over the Supermarket Plan,
was additionally required to comply with SEQRA.

THE TOWN’S ACTIONS WERE ARBITRARY AND CAPRICIOUS

11.  On August 4, 2011, the Landmarks Committee arbitrarily and capriciously
granted Applicant a “Certificate of Appropriateness” for the Supermarket Plan before any
SEQRA review was conducted by the Town Board and before any other necessary
approvals were granted by the Town. A copy of the Landmark Committee’s “Certificate
of Appropriateness” for the Supermarket Plan is annexed hereto as Exhibit “A”.

12. As set forth herein, on October 4, 2011, the Chairman of the Landmarks
Committee submitted a letter to the Town Board stating that the Landmarks Committee
had reservations about the “Certificate of Appropriateness” and that certain issues must
be addressed to maintain the qualities of the “Bedford Road Historic District”, including
traffic and screening. A copy of Chairman Shimer’s October 4, 2011 Letter is annexed
hereto as Exhibit “B”.

13.  Chairman Shimer also appeared at numerous Town Board meetings to
express her serious concerns and reservations about the Supermarket Plan and its

potential to negatively impact Armonk’s historic district.”

2 At this time, Petitioner is not in possession of all Town Board minutes. All

Town Board minutes will be submitted by the Town to this Court as part of its compilation of the
Certified Record of Proceedings as mandated by N.Y. CPLR Article 78.



14, On August 17, 2011, the Town Board also arbitrarily and capriciously: i)
amended the Zoning Code and Zoning Map of the Town; and (ii) granted the Applicant a
“special use” permit for the construction of the Supermarket Plan totaling 51,155 square
feet, including a 25,000 square foot supermarket with a 25,000 square foot basement.
Notably, the Town Code only permits 5,000 square feet of retail space for a single user.
Copies of the Town Board Resolutions dated August 17, 2011 are annexed hereto as
Exhibit “C” and Exhibit “D” respectively.

15.  In essence, the Town Board granted the Applicant a “special use” permit
for the supermarket, 500 % greater than permitted. See Exhibit “D”.

16.  Moreover, a mere two (2) months after the Applicant’s submission of the
Supermarket Plan, on August 17, 2011, and despite the Supermarket Plan being
designated as a Type I Action under SEQRA, meaning such an action is likely to have a
significant adverse impact on the environment requiring the preparation of an
environmental impact statement (“EIS”), the Town Board “fast-tracked” the
environmental review of the Supermarket Plan, issuing a “negative declaration” for the
Supermarket Plan under SEQRA in violation of law (hereinafter the “Supermarket
Negative Declaration™) after only two (2) months of “review” of potential adverse
environmental impacts. A copy of the August 17, 2011 Supermarket Negative
Declaration is annexed hereto as Exhibit “E”.

17. The Town Board violated SEQRA by, infer alia, failing to take the
requisite “hard-look” at the potential adverse environmental impacts of the Supermarket

Plan on the environment and improperly issuing the Supermarket Negative Declaration



and ignored the impact to the community character and the historic district, the increase
in noise and odor and the inadequate traffic studies.

18.  On October 12, 2011, the Planning Board also arbitrarily and capriciously
granted the Applicant the Amended Site Plan Approval and Tree Removal Permit for the
Supermarket Plan. A copy of the Planning Board Resolution of October 12, 2011 is
annexed hereto as Exhibit “F”. Importantly, this Planning Board Resolution provides that
the New York State Department of Environmental Conservation sent a letter to the Town
in October 31, 2006, concerning the original “Armonk Square” project. See Exhibit “F”
at p. 9}

19.  The Supermarket Negative Declaration (2011) does not indicate that the
New York State Department of Environmental Conservation was even notified of the
Supermarket Plan during the Town Board’s two (2) month purported SEQRA review.
other than the Town Board notifying them of their intent to act as lead agency. See
Exhibit “E”.

20.  The motive of the Town in “fast-tracking” the approval process for the
Supermarket Plan and failing to comply with SEQRA is simple: in or around the summer
of 2011, when it became clear that the Town would lose a local A&P grocery store to an
incoming CVS pharmacy in the hamlet of Armonk, the Town Board committed its
grossly insufficient and highly irresponsible review of the Supermarket Plan, which
included a total of 51,000+ square feet of retail and residential development, in order to

“fast-track” development for an incoming supermarket tenant.

3 The October 12 Planning Board Resolution included 29 conditions of site plan

approval. See Exhibit “F*. It is apparent that none of these issues were ever studied as part of the
Supermarket Negative Declaration and certainly were never studied as part of the potential
impacts on the environment.



21.

Specifically, in their attempt to “rush” a supermarket tenant into an

already existing but stale approval for a portion of the Property (not including the .41+

acres) known as “Armonk Square”, the Town Board violated SEQRA by not taking the

requisite “hard-look” to the following critical environmental issues:

22.

®

(if)

(iii)

(iv)

v)

potential negative impact upon an already existing NYSDEC
“Superfund” site (development property contaminated with the
pollutant “PCE”);

potential negative impact upon the coterminous Bedford Road
Historic District and the overall community character within the
hamlet;

potential negative impact upon already strained and highly
controversial traffic and parking conditions within the downtown
area of the hamlet of Armonk;

the increase in noise from idling truck traffic and customer traffic
and the odor resulting from the garbage as well as fumes from
truck diesel; and

many other environmental issues as more fully described herein,
including impacts upon Petitioner’s property which is contiguous
to the Property.

The Supermarket Plan was nothing but an improper attempt to “shoe-

horn” a major large scale supermarket chain (“DeCicco’s™) into the historically and

environmentally sensitive downtown area of the hamlet of Armonk, and more

specifically, onto a hazardous “Superfund” site monitored by the New York State

Department of Environmental Conservation, because of some perceived (or perhaps

manufactured) issue of time sensitivity related to the loss of the A&P to CVS, with the

end result being clear cut violations of both State and local laws that require annulment of

the instant approvals and determinations of non-significance under SEQRA.



23.  Notably, at all relevant times, the Town Board ignored other proposals for
a supermarket at other locations in the Town in order to “fast-track” the Supermarket
Plan to their preferred location on the Property.

24.  Such actions of the Town Board, the Planning Board and the Landmarks
Committee were arbitrary, capricious and contrary to law.

PARTIES

25.  Petitioner is a domestic, New York Limited Liability Company with its
principal place of business located at 4 MacDonald Avenue, Armonk, New York 10504,

26.  DPetitioner is the owner of the real property directly adjacent and/or
contiguous to the Property and more particularly described as 37 Maple Avenue,
Armonk, New York 10504.

27.  Petitioner, as a contiguous property owner to the proposed large scale
development, will be substantially and adversely affected by the actions of the Town
Board, the Planning Board and the Landmarks Committee, including, but not limited to,
the woefully incomplete SEQRA review conducted by the Town Board, suffering real,
actual and concrete injuries. Importantly, the Town Board failed to properly study the
impact of the groundwater bypassing the current filtration system and being directed into

the Wampus River — possibly polluting the drinking water source for downtown Armonk,

including the school district and IBM’s offices.

28.  Petitioner will suffer real, actual and concrete harm different from the
public at large if the actions by the Town and its administrative boards are not annulled as

arbitrary and capricious and contrary to law.



29.  Specifically, and as a result of the Supermarket Plan and the Town
Board’s inadequate SEQRA review, Petitioner’s members will suffer from adverse
contaminated drinking water, adverse traffic conditions, adverse parking conditions,
adverse noise and adverse odor impacts. All of these impacts are different than those
impacts suffered by the public at large given Petitioner’s property being immediately
adjacent to the Property.

30.  The Supermarket Plan will additionally have a serious negative impact on
the value of the contiguous real property owned by Petitioner in the hamlet of Armonk,
an impact that is also different than those impacts suffered by the public at large.

31.  Respondent, the Town, is a duly organized municipal entity in the State of
New York.

32.  Respondent, Town Board, is the duly established legislative body of the
Town. The Town Board has the power to grant and/or deny special use permits under
Town Code Chapter 213, Article VII. A copy of Town Code Chapter 213, Article VII, is
annexed hereto as Exhibit “G”.

33.  Respondent, Planning Board, is a duly established administrative body
established pursuant to the Local Laws of the Town and the New York State Municipal
Home Rule Law. The Planning Board’s powers are set forth in Town Code Chapter 213,
Article VIII. A copy of Town Code Chapter 213, Article VIII, is annexed hereto as
Exhibit “H”.

34, Respondent, Landmarks Preservation Committee, is a duly organized and
established committee of the Town organized pursuant to Town Code Chapter 126. A

copy of Town Code Chapter 126 is annexed hereto as Exhibit “I”.



35,  Respondents, the Applicant, are collectively, the owners, applicants and

developers of the Property.

JURISDICTION AND VENUE

36.  The Supreme Court of the State of New York has jurisdiction over this

matter pursﬁant to N.Y. CPLR Article 78.

37.  This action is properly venued in the County of Westchester pursuant to

CPLR §506(b).
RELEVANT FACTS
a, Background
38.  The Supermarket Plan calls for new construction of a large scale

DeCicco’s supermarket, other retail uses and residential uses on 3.43 acres of property
located on Main Street, Maple Avenue and Bedford Road.

39.  The Property is currently undeveloped and is being monitored by the New
York State Department of Environmental Conservation for contamination to the water
supply and drinking wells in the Town.

40.  The Property is the last empty and/or vacant parcel of land in the hamlet of
Armonk and prior to the Applicant purchasing Lot 4 in or around 2010/2011 the Property
consisted of two (2) separate tax lots with two (2) separate and distinct ownets.

41.  The Property was also located in two (2) separate and distinct zoning
districts. Specifically, 3.02 acres, consisting of Lot 8, was located in the Central Business
“A” (CB-A) Zoning District and .41 acres, consisting of Lot 4, was located in the Central

Business Zoning District (CB).
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42,  Additionally, portions of the Property are located within the important
Bedford Road Historic District, consisting of seven (7) connected historic properties: St.
Stephen’s Church and Cemetery (1842) and six (6) early 19" century village homes. See
Bedford Road Historic District Internet Article affixed hereto as Exhibit “J”.

43,  The Bedford Road Historic District has been listed on the National
Register of Historic Places since 1985. See Exhibit “J”.

44,  Moreover, the great historical significance of the Bedford Road Historic
District is that it is the last “intact” grouping of Greek revivalist (neo-classical) 19"
century buildings that reflect the early formation and growth period of Armonk from the
years 1840—1888. See Exhibit “J”, p. 3.

45, Upon information and belief, in 1987, Lot 8 was owned by Bill Holmes,
who first sought to develop Lot 8 through the “Heritage Square” project (47,800 square
feet of mixed use development, including 20 residential units and retail stores).

46.  Upon information and belief, and in order to accommodate Heritage
Square, the Town created the separate zoning district, Central Business “A” (“CB-A”).

47.  Upon information and belief, in or around 2000, Lot 8 was sold to
Pembroke Capital Group (“Pembroke Capital), who submitted a different development
plan for Lot 8 called “Pembroke Square” (58,000 square feet of mixed use development,
including 10 buildings, 147 parking spaces, mixed retail, office space, and 21 residential
apartments).4

48.  Upon information and belief, in or around the time of Pembroke Square,

the local community’s opposition to development of Lot 8 grew, with discussions

4 Neither Heritage Square nor Pembroke Square contemplated construction of a

supermarket and neither proposal included Lot 4 as part of its development plan.
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centered around the key issues of traffic congestion in downtown Armonk, disruption of
the nationally registered Bedford Road Historical District, and other environmental
concerns.’

49.  Upon information and belief, and in response to the community’s voiced
concerns about the “nature, intensity, character, design, and pattern of development in its
three hamlet business centers,” the Town Board, on August 11, 2004, adopted a
moratorium on building in the hamlet business center of Armonk (“Residential
Subdivision and Hamlet Business Centers Moratorium Law of the Town of North Castle,
New York”) but exempted all projects filed on or prior to June 9, 2004 (expressly
exempting “Pembroke Square™).

50.  Upon information and belief, in the summer of 2005, Pembroke Capital
abandoned development of Lot §.

b. The 2005 Development Plan For Lot 8

51.  In or around 2005, Joseph Beninati, co-founder of development group and
Respondent Antares Real Estate Ltd. (hereinafter “Antares”) of Greenwich CT,
purchased Lot 8 for an undisclosed price.

52.  After purchasing Lot 8 from Pembroke Capital, Beninati, through Antares,
submitted a brand new development plan for Lot 8 entitled “Armonk Square” (54,000
square feet, greater retail square footage, and 118 parking spaces).6

53.  Armonk Square was a substantially different plan from all prior

development efforts reflecting a different building layout and larger overall scale.

i Numerous state agencies similarly expressed concern regarding development at

"this time, including the Westchester County Planning Board and the New York State Office of
Parks, Recreation and Historic Preservation.

6 This development plan, likewise, did not include Lot 4.
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54.  Clearly, the moratorium of August 11, 2004 should have applied to
Armonk Square and the proposed new development; however, it was not.

55. Upon information and belief, the Town proceeded to deliberate for
Armonk Square on the contrived theory that Armonk Square somehow “related back” to
Pembroke Square, a substantially different plan with an entirely different development
concept and company.

56.  Further, to help meet its parking requirements under Town Code parking
regulations (Town Code required 173 spaces for Armonk Square which only proposed
118 spaces), Armonk Square was granted a 25% parking waiver and was further allowed
to “land bank” 15 parking spaces along the Bedford Road Historic District.

57.  Upon information and belief, on May 27, 2006 (and then again on
December 7, 2006) the Landmarks Committee propetly denied Armonk Square a
required “Certificate of Appropriateness”, citing concerns with potential disruption and
negative impact to the Bedford Road Historic District.

58.  Upon information and belief, the Landmarks Committee eventually
granted a “Certificate of Appropriateness” for the 2005 Plan.

59.  Upon information and belief, on January 16, 2007, the New York Office
of Parks, Recreation, and Historic Preservation stated their official opinion that the
Armonk Square “access road” would have a “substantial negative impact” upon the

setting of the National Registered Bedford Road Historic District. See Exhibit “F”, p.

11.7

7 It is not clear if the New York Office of Parks, Recreation, and Historic

Preservation was ever notified about the Supermarket Plan.
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60.  OnJanuary 24, 2007, the Planning Board declared its intent to act as “lead

agency” for environmental review of 2005 Armonk Square development plan pursuant to
SEQRA.

61.  OnNovember 5, 2007, the Planning Board issued a “negative declaration”
for the Armonk Square development (the “2007 Negative Declaration™) pursuant to
SEQRA. A copy of the 2007 Negative Declaration is annexed hereto as Exhibit “K”.

62. In the 2007 Negative Declaration, the Planning Board made efforts to
ensure that the proposed project would not have an adverse affect upon the existing New
York State Department of Environmental Conservation (“NYSDEC”) mandated
remediation plan and found that the proposed plan would not have an adverse impact on
the NYSDEC monitoring of the project site. See Exhibit “K”.

63.  As stated in the 2007 Negative Declaration, the property:

is a portion of the Armonk Private Wells Site (AWS) as designated
by NYSDEC. The NYSDEC is concerned with approximately 2
acres of the project site, which has been investigated since the
early 1990s after dry cleaning solvent was found in area wells. In
1998 contractors installed a ground water recovery system as part
of an Agreement of Consent to remediate regional contamination

The Planning Board has required that the proposed development
accommodate the existing remedial system. Although some
construction impact will occur to the subsurface system, the
Planning Board will require that the Applicant work closely with
NYSDEC to ensure that the system remains functioning ... The
applicant and the DEC have developed a work plan to sample and
characterize construction impacted soil and properly dispose of
PCE contaminated soil.

To that end, an Environmental Site Investigation (ESI) Findings
Report was prepared to quantify and delineate volatile organic
compound (VOC) impacted solids and determine shallow
groundwater quality which may require special handling and
disposal efforts during construction. The NYSDEC reviewed and

14



commented on this plan and the Applicant integrated the NYSDEC
comments into the plan.

See Exhibit “K”, p. 3, 2007 Negative Declaration. (emphasis added).

64. On February 25, 2008, the Planning Board approved the Armonk Square
site plan (most recently revised five days earlier on February 20, 2008, and including
49,947 total square feet, consisting of 19,300 square feet residential, 13,916 square feet
retail, 2,930 square feet office, 3,814 square feet bank, 1,425 square foot restaurant, 600
square feet for a NYSDEC building, 7,962 square feet circulation space, and 118 parking
spaces subject to a parking “waiver”) but subject to certain stated conditions. See
Planning Board Resolution of February 25, 2008, annexed hereto as Exhibit “L”.

65.  Notably, prior to approval, and echoing the voiced concerns of the local
community, the New York Office of Parks, Recreation, and Historic Preservation and the
Westchester County Planning Board, expressed mutual concerns that the proposed
development would have a negative impact upon the important Bedford Road Historic
District. See Exhibit “L”, p. 12.

66. On July 13, 2009, construction of Armonk Square had yet to begin and a
one (1) year extension of time was granted.

67. One year later, on July 12, 2010, construction of “Armonk Square” had
still yet to begin and a one (1) year extension of time was once again granted.

68. History repeated itself and on July 11, 2011, a one (1) year extension of

time was granted for a third time.
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c. The New 2011 “Supermarket Plan” Including Lot 8 and Lot 4

69. At a Town Board meeting of June 8, 2011, the Applicant appeared by its
counsel and submitted a new and different development plan for the Property (Lot 8 and
Lot 4) than the previous plan approved three (3) years earlier on February 25, 2008.

70.  The Applicant was proposing development of a 51,000 square foot retail
and residential space, including, for the first time, a 25,000 square foot large scale chain
supermarket with a 25,000 square foot basement—the Supermarket Plan.

71.  Significantly, this new plan included a building of 25,000 square feet, a
building substantially larger than any building previously approved by the Planning
Board in 2008 and a plan that is out of character with the surrounding community. See
Exhibit “L” at p.1.

72.  The Supermarket Plan also included additional, substantial changes, such
as the acquisition of the neighboring “Beascakes Property” (.41 acres) to secure a tenant
(DeCicco’s) to fill the 25,000 square foot supermarket space.

73.  This acquisition of the neighboring property (Lot 4) resulted in an
expansion of any prior approved development to include, for the first time, construction
on Lot 4 which increased the overall development plan to 3.43 acres as opposed to 3.01
acres.

74.  Importantly, the acquisition of additional property to the Supermarket Plan
resulted in a total land area increase from 3.02 acres (Armonk Square) to 3.43 acres

(Supermarket Plan), for a total percent increase in total land area of 13.6%.
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75.  Moreover, under the proposed Supermarket Plan, total building area
development increased from 41,985 square feet to 49,396 square feet, for a total percent
increase in total building area development of 17.6%.

76.  In response to the newly proposed Supermarket Plan, Supervisor Weaver
stated at the June 8, 2011, Town Board meeting that it was important to “get it completed
in the fastest time possible” with the Town Board acting as lead agency. See June 8,
2011 Town Board Minutes annexed hereto as Exhibit “M”, p. 3 (emphasis added). As
noted below, although the Planning Board was lead agency for all the year leading up to
the Supermarket Plan, the Town Board decided it would be lead agent for the
Supermarket Plan to help expedite the process.

77.  Notably, at this June 8, 2011 meeting, counsel for the Applicant indicated
that it would “update” any and all studies necessary for a sufficient review of the
Supermarket Plan. See Exhibit “M”, p. 3.

78.  On July 21, 2011, an email from the Planning Director of the Planning
Board states that if the goal with respect to the Supermarket Plan was to “move this
application along quickly so that we will limit our time without a supermarket o
certain proposed local laws would be considered. A copy of the July 21, 2011 email is
annexed hereto as Exhibit “N”. (emphasis added).

79.  On June 13, 2011, Michael Fareri, managing agent of Petitioner, submitted
an email to Adam Kaufman, Planning Director of the Town stating, in sum and
substance, that a SEQRA review must be conducted by the Town Board because the 2007
Negative Declaration was stale. A copy of Mr. Fareri’s June 13, 2011 email is annexed

hereto as Exhibit “O”.
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80.  Although not specifically indicated in Mr. Fareri’s email, the proposed
Supermarket Plan additionally called for a different project which included property that
was not part of the prior 2007 Negative Declaration, namely Lot 4, consisting of .41+
acres, which would mandate a new SEQRA review.

81.  Significantly, and in response to community concerns that a new and
updated SEQRA review must take place to provide a legally sufficient environmental
review of the new Supermarket Plan (to account for the “lapse in time” and “additional
property”, among other things), on June 13, 2011, Planning Board Director Kaufman
stated that a Negative Declaration “does not expire” under SEQRA. A copy of Mr.
Kaufman’s June 13, 2011 Email is annexed hereto as Exhibit “P”.

82.  Furthermore, at this time Kaufman misleadingly stated that “they [the
Negative Declarations] go with the original project approval.” See Exhibit “P”.

83. It was patently improper for the Town Planning Director to state that the
2007 Negative Declaration issued for the “Armonk Square” project, a different project
for different property, somehow exempted SEQRA review of a substantially different
plan for a 25,000 square foot supermarket. In fact, SEQRA mandates the opposite: a new
and updated SEQRA review to account for the different proposal for different property!

84. It was also arbitrary and capricious for the Town Planning Director to
indicate that the Town Board would (and it ultimately did to the detriment of Petitioner)
rely on existing environmental determinations made by the Planning Board (a different
lead agency) four (4) years earlier and for a substantially different plan that included

different property and no 25,000 square foot supermarket. See Exhibit “P”.
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85.  Thereafter, on June 17, 2011, the Applicant, through its counsel, submitted
a zoning petition seeking zone text amendments, a zoning map amendment, a “special
use” permit for the 25,000 square foot supermarket and amended site plan approval to
modify the “existing approvals” to include a “grocery store.” A copy of the Applicant’s
Zoning Petition is annexed hereto as Exhibit “Q”.

86. It is clear, as set forth in the table below, the proposed Supermarket Plan

was markedly different than the 2007 “Armonk Square” Plan previously approved.

[intentionally left blank]

19



TABLE

2007 2011
“Armonk Square” Plan “Supermarket Plan”
Apartment Units 21 10
Office Space 2,290 s.f. Same
Bank 3,814 s.f. Same
Restaurant 1,425 s.f. Same
Retail Space 13,943 s.f. 4,301 s.f.
Supermarket 0s.t. 24,250 s.f.
Total Retail Space 13,943 s f. 28,551 s.f-
Permitted Size for Retail 5,000 s.f. 5,000 s.f.

Use Under Code ®

(no building can be greater
than 5,000 s.f. without
obtaining special permit

(no building can be greater
than 5,000 s.f. without
obtaining special permit

approval from Town Bd.) | approval from Town Bd.)
TOTAL RETAIL "AS OF RIGHT"
INCREASE: INCREASE:
104. 76% INCREASE 471.02% INCREASE

87.  Incredibly, and as the above Table clearly shows, the Supermarket Plan
will result in a 104.76% increase to the total retail space of the 2011 Supermarket Plan
over the 2007 Armonk Square Plan, and an astounding 471.02% increase in the total “as-
of-right” retail space permissible under Town Code § 213-23(B)(4). -

88.  The Town and the Applicant’s attempt to rely on the Armonk Square
Negative Declaration when the nearly 104.76 increase in retail space under the
Supermarket Plan are in clear violation of SEQRA. The old data should not have been

relied on and doing so, was a clear violation of SEQRA.

i See Town Code § 213-23(B)(4) for “as-of-right” retail space permitted in the

“CB-A” District. The total square footage for the 2007 Plan was allegedly 49,947 square feet.
See Exhibit “Q”. The total approved square footage for the Supermarket Plan was approximately
51,155 square feet and/or 53,360 square feet. See Exhibit “E”. Importantly, however, the
Supermarket Plan included approximately 15,000 square feet of retail space which was never
contemplated in the 2007 plan. Furthermore, the Supermarket Plan has a markedly different
footprint then the 2007 Plan.

20



89.  In addition, the nearly 500% increase in retail space as permitted under the
Town Code was never analyzed when issuing the “special-use” permit.

90.  These additional impacts on the character of the Historic District were
never studied by the Town Board in issuing the “special-use” permit. Indeed, how could
it in just two (2) months?

91. To legally accommodate the “grocery store” under the Town Code,
counsel for the Applicant petitioned for the following Town Code amendments:

(1) amend Town Code § 213(B)(6)(a) to permit parking for all
uses in the “CB-A” District to be changed from one (1) space per 150 square feet
of gross floor area, to one (1) space per 200 square feet of gross floor area;

(ii) amend Town Code § 213-23(B)(2)(c) to permit the required
middle income units for the “CB-A” District to be located either on-site or off-
site; and

(iii) amend Town Code § 213-5 and the Zoning Map of the

Town of North Castle to include a portion of property located at 29 Maple
Avenue (Section 2, Block 14, Lot 4) from the CB District to the CB-A District.

See Exhibit “Q”.

92.  Pursuant to Town Code §§ 213-23(B)(4)(c) and 213-27, the Applicant also
requested a “special-use” permit to conduct a retail business exceeding 5,000 square feet,
(counsel for Applicant stating that there “are no specific standards which have to be
satisfied with respect to the proposed grocery store”). See Exhibit “Q”.

93,  Subsequently, and perhaps as part of its stated plan to “fast-track” the
SEQRA review of the Supermarket Plan, a change in lead agency status for SEQRA
review of the Supermarket Plan was executed. See Town Board letter of June 27, 2011

declaring change in Lead Agency status under SEQRA annexed hereto as Exhibit “R”.
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94, Indeed, on June 27, 2011, the Town Board declared its intent to take over
lead agency status for the “fast tracked” SEQRA review of the Supermarket Plan (in 2007
the Planning Board acted as lead agency). See Exhibit “R”.

95.  Additionally, a June 27, 2011 Town Board notice of intent letter circulated
to numerous interested agencies by law, included a misleading Part 1 of an attached
Environmental Assessment Form (“EAF”), which stated the following misleading
Description of Action: “Project proposed is to construct a mixed-use development
consisting of 2-previously approved buildings and 1 new building...The new building
will contain a supermarket and potentially other uses. The development will contain
approximately 42,800 square feet of commercial space and 10 residential units”
(emphasis added). See attached EAF to Letter of Intent Exhibit “R”, p. 2 of 21.

96.  Notably, at the subsequent Planning Board meeting of July 11, 2011, a
review of the project plans indicated that the new application would actually total 59,995
square feet together with 190 parking spaces.9 A copy of the Planning Board Minutes of
July 11, 2011 is annexed hereto as Exhibit “S”, p. 5.

97.  Significantly, it was conceded by the Applicant’s traffic expert, John
Collins, at this Planning Board Meeting of July 11, 2011, that any updated “traffic
reports” for the fast-tracked SEQRA review of the Supermarket Plan (to be completed by
John Collins Engineering, P.C.) “ ... would not take into account the CVS” and that his
“base information” would not include any change in lease from A&P to CVS.!0 See

Exhibit “S”, p. 6 (emphasis added). Indeed, there are several existing intersections that

? Applicant’s counsel also confusingly stated in its submitted zoning petition that

that development would equal 52,995 square feet total. See Exhibit “Q”, p. 2.
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operate at levels of service “D” (almost failing) and “F” (failing) without these
improvements.

98. At this time, John Collins additionally conceded that “during the summer
" months you can’t take traffic counts because they will not be accurate.” See Exhibit “S”,
p. 6 (emphasis added).

99.  Clearly, as part of the environmental review process of the Supermarket
Plan, future CVS traffic was not included and new traffic counts were not conducted.
Indeed, if the environmental review of the Supermarket Plan had not been “fast-tracked”
by the Town Board, the Town Board could have taken the required “hard-look™ at the
potential environmental impacts of the new plan. However, it did not. Instead, the Town
Board relied on stale, six (6) year old traffic data and did not perform updated and/or
accurate traffic counts and did not consider any other buildings and the resulting traffic
from the time the traffic study was done. See Exhibit “E” and “S.” This action alone
requires annulment of all actions of the Town related to the Supermarket Plan.

100. Moreover, two (2) traffic signals may be required by the New York State
Department of Transportation (“DOT”) to ease traffic congestion and for safety concerns.
See Exhibit “E” at p. 9-10.

101.  Significantly, the prior environmental review upon which the Town Board
sought to rely to “fast-track” the Supermarket Plan did not require any changes
whatsoever to the surrounding traffic signals of the Property.

102. The Supermarket Plan now proposes substantial new changes to the prior

reviewed plans, including traffic control device changes and lane changes to the (3) three
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nearest intersections due to the projected increase in traffic generated by the large
supermarket.

103. It is incredible that the Town Board determined that the Supermarket Plan
would result in “small to moderate” traffic impacts. See Exhibit “E” at pp. 9-12 and
Exhibit “AA” (EAF) at p. 15. To the contrary, traffic under the Supermarket Plan will be
substantially increased as the proposed traffic signal and lane changes now prove.

104. The Applicant is proposing to supply $30,000 for one traffic signal and a
$130,000 bond for another traffic signal. See Exhibit “E” at p. 9-10. However, if
required by DOT, upon information and belief, $30,000 and $130,000 are woefully
deficient amounts for such required improvements.

105. OnJuly 27, 2011, the Applicant appealed to the Landmarks Committee for
a renewed “Certificate of Appropriateness” which was granted on August 4, 2011. See
Exhibit “A”.

106. The Landmarks Committee believed, incorrectly, that it could not consider
traffic impacts upon the Bedford Road Historic District as part of its “Certificate of
Appropriateness” review. See Exhibit “B”.

107. Moreover, and importantly, the Landmarks Committee issued a
“Certificate of Appropriateness” before the site plan and special permit were approved
and before SEQRA was completed.

108. The Landmarks Committee also issued a “Certificate of Appropriateness™
before any Architectural Review Board approval.

109. The Landmarks Committee issuance of a “Certificate of Appropriateness”

was arbitrary and capricious and contrary to law.
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110. On August 17, 2011, a public hearing before the Town Board was held. A
copy of the August 17, 2011 Town Board Minutes is annexed hereto as Exhibit “T”.

111. At the Town Board Meeting of August 17, 2011, the Town Board issued
its legally insufficient negative declaration for the Supermarket Plan—the Supermarket
Negative Declaration. See Exhibit “E”.

112.  Significantly, the Supermarket Negative Declaration states that it was
based on a “multi-year” review, including studies, documents, analysis, and/or approvals
completed with respect to the “previously approved development” (ie., “Armonk
Square”). See Exhibit “E”, p. 3.

113. The issuance of the Supermarket Negative Declaration was arbitrary,
capricious and contrary to law since it did address or even attempt to mitigate the impact
to the community character and historic district, the increase in noise, the odor from
garbage and diesel fuel, and the increased traffic.

114. Subsequently, on October 12, 2011, the Town Board:

1) adopted Local Law 8 of the year 2011 to a) amend the Zoning
Code to allow parking for all uses in the “CB-A” District, except
residential and office uses, to be amended to one (1) space per 200
square feet of gross floor area, b) amend the Zoning Code of the
Town of North Castle to permit the required middle income units
for the “CB-A” District to be located either on-site or off-site, and
¢) amend the Zoning Map of the Town of North Castle to include
the property located at 29 Maple Avenue (Section 2, Block 14, Lot
4) in the CB-A Zoning District; and

(i)  approved a “special use” permit for a retail business exceeding
5,000 square feet of floor area for the Supermarket Plan.

115. Upon information and belief, all environmental and/or zoning reviews
undertaken by the Town Respondents with respect to the Supermarket Plan were cursory

and incomplete as the Town relied upon stale data that was four (4) years old and which
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failed to adequately analyze the impacts of a new plan that included new property and a
new 25,000 square foot supermarket that was never reviewed.

116. Additionally, any of the “updated studies” promised by the Applicant
and/or any additional “studies” procured or relied upon for the issuance of the
Supermarket Negative Declaration failed to provide a legally sufficient determination of
non-significance under SEQRA.

THE TOWN RESPONDENTS’ IMPROPER
SEQRA NEGATIVE DECLARATION

117. On June 27,2011, the Town Board declared its intent to act as a new “lead
agency” with respect to the SEQRA review of the Supermarket Plan, beginning its stated
“fast-tracked” SEQRA review. See Exhibit “R”, see also Exhibits “N” and “P”.

118. The Applicant submitted a flawed and misleading copy of Part I of the
requisitt EAF (See EAF Attachment to Exhibit “R”, p. 2 of 21 stating “[T]he
development will contain approximately 42,800 square feet of commercial space and 10
residential units”).

119. Under SEQRA, project sponsors are responsible for the accuracy of
information contained in Part 1 of the EAF. See accompanying Memorandum of Law
and SEQRA regulations.

120. Moreover, it is fundamental that when making a determination under
SEQRA the lead agency must take a “hard-look” at the potential environmental impacts
and make a “reasoned elaboration” of the basis of a Negative Declaration. See
accompanying Memorandum of Law and SEQRA regulations.

121. In the case of its review of the Supermarket Plan, it is clear that the Town

Board did not take the requisite “hard-look” of potential adverse environmental impacts,
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including, impacts of the proposed development on a contaminated “superfund” site, a
nationally recognized historic district, traffic congestion, parking, community character
and additional impacts on the subject Property and its immediate adjoining neighbor, the
Petitioner.

122.  Upon information and belief, and incredibly, it is not clear that the Town
Board even notified the NYSDEC and/or the New York State Office of Parks, Recreation
and Historic Preservation about its “fast-tracked” SEQRA review of the Supermarket
Plan other than to notify the NYSDEC of the Town Board’s intent to act as “lead agent”.

123.  Upon information and belief, the Property is part of a State Superfund
Program (Site Code 360005, currently known as Section 2, Block 14, Lots 3,6, 8,9A and
9) (the “State Superfund Site”) and is currently classified as class 04. See NYSDEC Site
Record annexed hereto as Exhibit “U”.

124, This Property is currently being monitored by NYSDEC. Upon
information and belief, the .41 additional acres are not currently being monitored by
NYSDEC since they were not notified of the changes.

125. A classification code of 04 depicts property that requires continued site
management, consisting of operation maintenance and monitoring. This State Superfund
Site originally had 17 wells affected by high levels of the hazardous pollutant
tetrachloroethene, or “PCE.” See Exhibit “U”, p. 2.

126. According to NYSDEC, soil and vapor groundwater off-site sampling
suggests that there is a separate source existing to the north of the State Superfund Site
that is impacting soil vapor to the north of the Site. See Exhibit “U”, p. 4. NYSDEC’s

report additionally indicates that the New York State Department of Health (“DOH”)
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recommended prioritizing a further investigation due to the high levels of
tetrachloroethene (PCE) in soil vapor within several feet of a commercial building. See
Exhibit “U”, p. 4.

127. Currently, there are three (3) groundwater wells that are pumped to an
onsite metal prefabricated building which houses a filtering system to clean the polluted
water. The most recent testing (February 2011) indicates that monitoring well one
(MW1) continues to have a concentration of just under 1000 ppb — approximately 20
times greater than the legal limit. The permissible level of PCE is 50 ppb. See Exhibit
“U”, p. 4.

128. Based on the record before the Town Board and Planning Board, there is
nothing from NYSDEC or DOH indicating that these two agencies (State and County)
have reviewed the Supermarket Plan. It was incumbent upon the Town Board, who took
over as lead agency of the SEQRA review, to reach out and obtain answers to these
serious health concerns in accordance with their duty under the “hard look” standard.
See accompanying Memorandum of Law.

129. Rather than do so, the Town Board choose to rely on a 2007 Negative
Declaration for this potentially serious health issue, a determination that did not even
analyze any environmental impacts associated with Lot 4 and which included the
additional .41+ acres. The 2007 Negative Declaration was indeed stale in that it was four
(4) years old. See accompanying Memorandum of Law.

130. It was further inapplicable as it did not contemplate a 25,000 square foot

supermarket.
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131. The Town Board clearly violated SEQRA as there was no basis in fact or
law for its arbitrary and capricious determination of non-significance in the Supermarket
Negative Declaration and the potential impact of the Supermarket Plan on local
groundwater and the Town’s wells.

132.  The Applicant should have been required to submit an EIS, that way the
Town Board could have adequately review the environmental impacts associated with the
Supermarket Plan, including, but not limited to, potential adverse and/or hazardous
impacts upon drinking water, especially to the Petitioner who owns the immediate
neighboring property.

133.  More specifically, The Town Board did not meet the requisite SEQRA
“hard look” standard with respect to the following critical environmental issues:

(1) potential negative impact upon an already existing State
“Superfund” site (development property seriously contaminated

with the pollutant PCE);

(i)  potential negative impact upon the coterminous Bedford Road
Historic District;

(i)  potential negative impact upon already strained and highly
controversial traffic and parking conditions within the downtown
area of the hamlet; and

(iv)  other environmental issues more fully described herein, including,
but not limited to, granting the Applicant permission to build one
(1) loading dock as opposed to three (3) as required by the Town
Code, such loading dock’s impact on traffic flow, parking, access
and the specific impact of Petitioner’s property.

a. The Town Board failed to Take A “Hard Look”
At Impacts On The PCE Contamination Superfund Site

134, The Property is situated in the Wampus River Valley upon a critically

important local groundwater aquifer that drains directly into the Wampus River (a Class
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B stream). The Town consists of three (3) environmentally important river systems,
including the important Wampus River, located in the center of the hamlet of Armonk
and directly adjacent to the Property. A copy of the relevant provisions of the Town of
North Castle “Comprehensive Plan” IV.B.2.a “Existing Environmental Conditions™ is
attached hereto as Exhibit “V>."!

135. It is estimated that 99% of the Town drains to one (1) of these three
systems, including the adjacent Wampus River, which serve as “important sources of
regional water supply.” See Exhibit “V”, p. II-39.

136. Importantly, the Wampus River Valley is underlain by thick deposits of
sand and gravel that serve to provide Town residents with an “extremely important
aquifer.” Numerous wells drilled into this local unconfined aquifer are a major source of
drinking water for local residents. See Exhibit “V”, p. II-39. Incredibly, it is estimated
that over 95% of Town residents depend upon this very groundwater for their drinking
water. See Exhibit “V”, p. 11-42.

137.  Moreover, NYSDEC maps available for public download and reyiew on
the NYSDEC website indicate that the aquifer located beneath the subject Property is
considered an Unconfined Aquifer (10 to 100 Gallons Per Minute) and is therefore a
State designated “principal” aquifer—a fact contrary to Respondent’s EAF Part 1. See
NYSDEC Print Out of Lower Hudson Unconsolidated Aquifer Map and explained
~ definition of “Principal Aquifer” annexed hereto as Exhibit “W”; see also Submitted EAF

attached to Exhibit “R”, p. 3 of 21, box number 9 (box incorrectly checked “No”).

1 The Wampus River, originating at Wampus Pond (a Westchester County Park),

flows through a series of wetlands in the center of the hamlet of Armonk before joining Byram
River in a large wetland near the southern boundary of the Town. See Exhibit “V”, p. 11-39.
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138. It is a known fact that “groundwater becomes easily contaminated by a
variety of pollutants common in our society.” See Exhibit V, p. 1I-42. Moreover, the
instant principal aquifer is considered a critical supply of groundwater as it is “finite” and
can be rapidly feduced by over-use -for these reasons, officials have stated “future
development proposals have been directed to considered potential impact to groundwater
recharge and withdrawals, and to demonstrate the availability of sustainable groundwater
supplies to serve the community.” See Exhibit “V”. p. I1-42.

139. Significantly, in or around the late 1990’s, the location of the Property
(Maple Avenue and Main Street) became severely contaminated with the chlorinated
hydrocarbon “trichloroethylene”—PCE—an industrial solvent and highly hazardous
material. See Exhibit “U.”

140. Upon information and belief, the EPA and NYSDEC coordinated to
remediate the site.

141.  Upon information and belief, in 1998 a groundwater recovery system was
installed to treat water for safe discharge into the Wampus River. To date, this on-site
treatment station continues to decontaminate important drinking water, and the site is
classified as a “Code 4” action.

142. Further, it is policy that “special efforts are needed to ensure the long-term
protection of the Town of North Castle’s groundwater resources” and policy that
protection of the underlying aquifer is “critically important to the future availability of
groundwater by Armonk residents” including Petitioner. See Exhibit “V”, p. IV-19 and p.

11-39.
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143. Incredibly, the Town Board failed to examine any aspect of the potential
impact of the proposed Supermarket Plan on the underlying aquifer and the “critical”
groundwater located beneath the Property. Neither does the prior SEQRA review
accomplish this requirement. Again, this is a different proposal for different property and
development concept (25,000 square foot supermarket) which was never studied.

144. By failing to make any mention whatsoever of the contaminated PCE
State Superfund Site in their Supermarket Negative Declaration and/or any attachment
thereto, let alone any analysis of this new plans impacts on the groundwater, the Town
Board failed to adequately review issues concerning groundwater contamination for the
proposed development, including the construction on the site.

145. Indeed, there was not the slightest step taken by the Town Board to engage
NYSDEC and/or any appropriate expert(s) on the potential affects of introducing a large
scale supermarket to a Code 4 contaminated PCE site located upon a critical groundwater
aquifer which as of the instant dispute requires daily remediation and treatment by the
State environmental agency.

146. Upon information and belief, there was absolutely no analysis of how
additional removal of dirt below the water table for the Supermarket Plan would impact
the drinking water. 12

147. The Town Board additionally failed to adequately review the impact of the
Supermarket Plan on the groundwater aquifer by relying on an inaccurate water usage

report in support of the Supermarket Negative Declaration.

12 Any reliance on the Planning Board’s requirements in 2007, four (4) years

earlier, is to no avail. Indeed, such information is stale and fails to consider the more intense
development proposal as well as a development proposal for additional property.
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148. Further, and upon information and belief, the Applicant presented
misleading information in the Water Usage/Wastewater Flows Report conducted by
Alfonzetti Engineer P.C. of August 10, 2011, by using an incorrect input value for the
“Supermarket” square feet in that report. See Alfonzetti Report of August 10, 2011,
annexed hereto as Exhibit “X”, p. 2 (Table 2 reveals incorrect area of “Supermarket™ set
at “20,000 sf)."

149. Using the correct square footage listed on the Supermarket Negative
Declaration (24,250 square feet), the actual water usage of the proposed Supermarket in
the Alfonzetti Report would actually be increased by exactly 2,425 gdp/sf, debunking the
fundamental conclusion reached in the Alfonzetti Report that there is a “decrease in water
usage from the approved development [Armonk Square].” In fact, the opposite would be
true. See Exhibit “X”.

150. The Town Board’s failure to consider the impact of the proposed
development on the important groundwater beneath the Property encompassing the State
Superfund Site was arbitrary, capricious and contrary to law. In addition, the Town
Board’s reliance on inaccurate data was arbitrary, capricious and contrary to law.

b. The Town Board failed to Take A “Hard Look”
At Impacts On The Bedford Road Historic District

151. The Property is the last empty and/or vacant parcel of land in the center of
the historic hamlet of Armonk.

152. The Property is located along the Bedford Road Historic District
consisting of seven (7) connected historic properties: St. Stephen’s Church and Cemetery

(1842) and six (6) early 19" century village homes. See Exhibit “J”.

B Upon information and belief, a 20,000 square foot supermarket was not

contemplated for the Supermarket Plan.

33



153. Since 1985, the Property has been listed on the National Register of
Historic Places. See Exhibit “J”.

154. Significantly, the key to the preservation value of these seven (7) historic
properties is precisely that they remain “connected” in a linear assemblage along Bedford
Road without any physical or visual separation to the next property in the streetscape.

155. Moreover, the smaller scale and conforming design patterns create a
complete historical road that serves as an important “window” into Armonk’s historic
past. 4

156. Additionally, St. Stephen’s Church (1842), directly abutting the Property,
represents the “anchor” of the Bedford Road Historic District. Importantly, St. Stephen’s
was the first building erected in the hamlet and it has been said to have set the pattern for
future community growth. See Exhibit “J”.

157. The Town Board failed to adequately review the impact upon the historic
district by arbitrarily and capriciously accepting the Applicant’s self-serving statement
that “the Proposed Action will not have a significant adverse environmental impact on
any site or structure of historic, prehistoric, or paleontological importance” because the
“Applicant has obtained a Certificate of Appropriateness from the Landmarks
Preservation Committee of the Proposed Action.” See Exhibit “E”, p. 8.

158. The Town Board’s mere reliance upon the “Certificate of

Appropriateness” was especially improper given that the decision to grant such was based

14 Additionally, upon information and belief, one consulting group confirmed that

17 “prehistoric” sites similarly exist within (2) miles of the Property. Indeed, the earliest known
inhabitants of the Town of North Castle were the Siwanoy tribesmen of the Algonquin Nation,
who called it “Wampus Land.” European settlers arriving in or around 1640 subsequently
renamed the land “North Castle” because of the large Native American fortresses they
discovered upon arrival. See Town of North Castle Comprehensive Plan, LB.1 “Early History.”
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on a lapsed and misleading assumption that the Landmarks Committee was somehow not
meant to consider certain issues before SEQRA was completed.

159. Moreover, upon information and belief, the Town Board failed to
adequately review the impact of a necessary driveway placed on Bedford Road Historical
District that will certainly sever the (7) historic buildings from each other and destroy the
“connected” quality that gives Bedford Road its historic importance in the first place!

160. Upon information and belief, the Town Board additionally failed to
adequately review and/or coordinate input from New York State’s highest agency with
jurisdiction over issues of historic importance, the New York Office of Parks, Recreation,
and Historic Preservation, which previously declared that the previous smaller proposal
would have a “substantial negative effect” on Bedford Road Historic District. See
Exhibit “F”, p.11.

161. Upon information and belief, the Office of Parks, Recreation, and Historic
Preservation was not even notified of the Supermarket Plan and its potential impact on
Bedford Road.

162. Worse, under the Supermarket Plan, there was no review whatsoever (let
alone input from higher State and/or County agencies such as the Office of Parks,
Recreation, and Historic Preservation and/or the Westchester Planning Board) of the fact
the incoming supermarket will typically require 110 to 130 deliveries per week, 52 weeks
per year, with approximately 40 of such deliveries involving 18-wheel tractor trailers.

163. There is no question that the Bedford Road Historic District will be
dominated by the supermarket that is projected to operate at least 15 hours a day, 7 days

per week. Not only is this substantially different from the prior plan (consisting of
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smaller “boutique” shops expected to operate less than 10 hours per day six 6 days per
week), it will certainly result in annihilation of the nationally recognized historic district.

164. The Town Board’s failure to consider impacts of the Supermarket Plan on
the Bedford Road Historic District was arbitrary, capricious and contrary to law.

c. The Town Board Failed to Adequately
Consider Traffic And Parking Impacts

165. The Town Board failed to adequately review the fact that the Supermarket
Plan will result in a severe increase in traffic, even more severe given the fact (and the
Town Board at all times had knowledge of this fact) that a large “CVS” would be
incoming and leasing a space directly across the street from the subject Property, and
would necessarily require additional construction of a traffic signalization light on
Bedford Road.

166. Further, the Town Board failed to adequately review the potential impact
of service and delivery vehicles that will be required to enter and exit at the intersection
located at Bedford Road under the new Supermarket Plan.

167. By way of example, upon information and belief, the Town approved the
construction of one (1) loading dock as opposed to three (3) loading docks. See Exhibit
“F”, p. 5.

168. The one (1) approved loading dock will require ingress and egress only
from Maple Avenue (i.e., through one location).

169. Upon information and belief, delivery trucks will queue or “back up”
along the supermarket on its easterly wall — directly adjacent to Petitioner’s property
which will cause Petitioner specific, concrete harm different than that suffered by the

public at large.
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170. These trucks will idle, omitting noxious gases directly into Petitioner’s
property, and reach noise levels that may be disturbing, annoying, and damaging to
anyone within 50 feet of these vehicles. These issues, however, were never studied by
the Town Board as lead agent.

171.  Moreover, trucks will also queue on Maple Street, 'taking up necessary
parking spaces for residents and, more specifically, Petitioner.

172. The Town has essentially turned Petitioner’s property into a “truck depot”
and staging area.

173. None of these issues were addressed in the Negative Declaration,
including, the potential for additional CVS traffic.

174.  Any updated traffic study with new data was not even conducted let alone
attempted.

175. The Property is already located on an extremely congested set of streets in
the downtown area of the hamlet. This area has persistently been the subject of abysmal
levels of traffic service, as is confirmed by the Applicant’s own traffic impact report,
somehow relied upon in reaching a determination of non-significance in the Supermarket
Negative Declaration.

176. Indeed, the Town Comprehensive Plan categorizes existing conditions on
Main Street in the hamlet of Armonk as “congestion.” See copy of Town of North Castle
Comprehensive Plan IILF. Traffic and Transportation annexed hereto as Exhibit “Y”, p.
II-77.

177.  “[Blecause of continued expansion of office and commercial uses in the

downtown Armonk area...there has been an increased traffic impact on the downtown
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hamlet area. This has been exacerbated by a lack of short-term parking spaces.” See
Exhibit “Y”, p. I1I-8. Moreover, parking and traffic problems have arisen for multiple
reasons, including limited road capacity and “increased use of the downtown shopping
area...” See Exhibit “Y”, p. III-8. Indeed, the incoming CVS and supermarket will
exacerbate what is an already horrendous traffic problem in downtown Armonk.

178. Town transportation policy is to “plan the road network in such a way as
to avoid or reduce congestion, noise and air pollution” and to “emphasize safety and the
reduction of noise and congestion through road improvements.” In patticularly
discussing Hamlet Business, it is policy that such should “enhance pedestrian, rather than
automobile circulation.” See Exhibit “Y”, p. IV-4 (see Transportation/Roads Chart).

179. The Town Board failed to adequately review the potential negative
impacts of having both a supermarket and/or an incoming CVS across the street from a
supermarket.

180. The Town Board’s determination of “non-significance” with respect to
traffic and parking is particularly shocking given that the Traffic Impact Study completed
immediately brior to the issuance of the Supermarket Negative Declaration, and directly
cited therein, was extremely unfavorable to any finding of non-significance, and further
recommended the installation of a traffic light on the Bedford Road Historical District.

181. The John Collins Report (Applicant’s traffic expert) projected Level of
Service ratings of “E”, “F”, “F and “D” for certain peak hours prove that there can be no
basis or “reasoned elaboration” for the Town Board’s arbitrary and capricious
determination that the proposed action “will not have a significant adverse environmental

impact on existing transportation systems.” See John Collins Traffic Impact Study
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Report of August 11, 2011 and Independent Traffic Report of Frederick P. Clark
Associates, Inc. annexed hereto as Exhibit “Z”.

182. Moreover, the accuracy of the John Collins Report is belied by statements
made by Mr. Collins in the record to the effect that accurate traffic studies cannot be
completed during summer months. See statements of Mr. Collins made before Planning
Board on July 11, 2011, at Exhibit “S”, p. 6. Indeed, the instant report was completed on
August 11,2011 (i.e., fast-tracked).

183. Moreover, the John Collins Report fails to account for the addition of a
CVS to the downtown area of the hamlet, in addition to the incoming supermarket under
the Supermarket Plan, an issue raised by residents concerned that any sufficient
environmental study under SEQRA must additionally account for both the incoming CVS
and the incoming supermarket.

184. The John Collins Report fails to do this, Mr. Collins expressly concedes
therein: “[i]t should be noted that the existing traffic volumes includes traffic for the
existing Armonk Shopping Center including the A&P.” See Exhibit “Z”, p. 3 (emphasis
added). There is no accounting for CVS and its impact, whether different or worse.

185. Indeed, the incoming CVS is likely to be an additional regional attraction,
in addition to the DeCicco’s supermarket contemplated under the Supermarket Plan;
together, the addition of these two new businesses will multiply the already abysmal
traffic conditions in the downtown area of the hamlet of Armonk.

186.  Further, under the Supermarket Plan the “high impact” retail component

(generating substantially more traffic, parking requirements, truck deliveries, and trash
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management) is increased from 13,916 square feet to 29,301 square feet for an overall
percent increase of high impact retail space of over 200%.

187. Conversely, under the same the “low impact” residential component is
reduced from 21 units to 10 units for an overall percent decrease of low impact
“hometown atmosphere” residential space of 50%.

188. The John Collins Report is therefore, an inaccurate and unreliable basis for
any determination of environmental significance reached on the issue of traffic and
cannot support any argument that a “hard look” was taken with respect to the issue of
traffic.

189. Further, Part 1 of the EAF submitted by the Applicant misleadingly
misstated that the proposed action will not result in the generation of traffic significantly
above present levels, and also misleadingly misstated that the proposed action will not
create demand for any community services (specifically police and fire protection). See
copy of Applicant’s Final and Completed EAF annexed hereto as “Exhibit AA”, p. 10 of
16.

190.  Shockingly, upon information and belief, the Supermarket Plan does not
provide a no-parking fire lane in front of the proposed supermarket; neither does it
provide one in front proposed Buildings A and B.

191. It is incredible that fire and/police agencies could have authorized the
Supermarket Plan without such a fundamental public safety feature as a “fire lane.”

192.  Additionally, without a parking lane, customers seeking to pick or drop

off (or small delivery vans) will be forced to stop their vehicles in the travel lanes
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between two rows of parked cars, further exacerbating congestion at the proposed site
and creating unsafe parking management

193. Parking management under the Supermarket Plan was additionally
inadequately reviewed as the parking space requirements for the newly proposed plan
reflect an increase from 136 spaces to 202 spaces for a total overall increase of parking
spaces of 71%.

194. In the report completed by the Town’s independent traffic expert, Fredrick
P. Clari( & Associates, and relied upon for the Supermarket Negative Declaration, the
Town expert conceded, “a parking analysis should be provided to insure that adequate
parking will be provided to meet site-generated demand and be consistent with applicable
Town policies.” See copy of Town’s August 16, 2011 expert report of Frederick P. Clark
and Associates, affixed behind with the John Collins traffic report, at Exhibit “Z”, pg. 7.

195. Such parking analysis, addressed directly in the Town’s independent
traffic report, was never reviewed prior to the Supermarket Negative Declaration,
warranting its annulment. See Exhibits “E” and “Z”

196.  Upon information and belief, Applicant requested (and was subsequently
granted by the Planning Board) a 25% reduction in the parking space requirement. In the
prior Armonk Square plan only an 11% reduction in the parking space requirement was
requested. These substantial changes in the parking space management prove that the
Town could not rely on any prior review of parking, and similarly could issue any
determination of non-significance with respect to parking in the Supermarket Negative

Declaration.
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197. Overall, the Town Board failed to take a “hard look” at the potential
adverse impacts on traffic and/or parking on the neighboring properties requiring this
Court to annul all Town approvals for the Supermarket Plan.

d. The Town Board failed To take A “Hard Look”
At Other Adverse Environmental Impacts

198. The Town Board’s attempt to avoid their legal duty to take a “hard-look”
at the environment issues presented by the Supermarket Plan through the use of baseless,
conclusory statements (that appear at times to be “cut and pasted”) and/or reliance on past
approvals and/or multi-year review documents that do not apply to the proposed
Supermarket Plan. See Exhibit “E”.

199. Similarly, the Attachment to the Supermarket Negative Declaration
inappropriately relies upon determinations, approvals, reports and/or documents for the
“previously approved development.” (e.g., reliance on previously prepared and designed
stormwater management system that will be “revised to accommodate the project
modifications™). See Exhibit “E”, p. 6.

200. Indeed, it was improper for the Town Board to rely on a previously
approved project modification that had not yet been “revised” for proper review under
SEQRA four (4) years earlier.

201. There is no basis in the record to support the arbitrary and capricious
statement found in the Supermarket Negative Declaration that the Supermarket Plan will
not result in an adverse impact on air quality given the substantial increase in truck
deliveries and/or growth potential for additional automobile activity to the proposed

Property. See Exhibit “E”, p. 7.
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202. Additionally, and in response to the subsequent Site Plan approval subject

to dispute, concern citizens of the Town of Armonk identified the following additional

areas of concern in a comprehensive memorandum completed in or around October 11,

2011 (the “October Memo” annexed hereto as Exhibit “BB”), all of which similarly

prove, in precise detail, that the Supermarket Negative Declaration is a legally

insufficient determination of environmental non-significance:

()

(ii)

(iid)

(iv)

™)

(vi)

truck turning diagrams show that an expected WB-50 delivery
truck can enter the site only if the driver makes a “perfect” 90
degree turn off of Maple Avenue, as such there is high risk
necessary delivery trucks will not be able to complete the turn
without stopping and backing up to adjust entry radius (WB-60
trucks used widely in supermarket industry will not be able to enter
at all);

the Supermarket Plan, providing one-tractor-trailer loading dock,
does not meet Town Code and two (2)/three (3) loading docks are
required for an 18,000 square foot supermarket or grocery store; >

there is no truck loading area provided for the additional 3,000+
square foot of retail stores facing Maple Avenue, causing further
congestion and “stacking” and/or idling on Maple Avenue;

inadequate space is provided for waste management (processing
storage and removal of organic and non-organic use) as proposed
supermarket will require a hydraulic trash compactor and three 3)
commercial dumpsters; 6 to 8 yard capacity each, for cardboard,
recyclables, and non-recyclable garbage and The Supermarket Plan
provides no room for the (3) dumpster and no room for several 55
gallon drums of used cooking oil should the store offer prepared
foods as is projected with the expected DeCicco’s tenant;

inadequate space is provided for waste management for the 3,000+
square feet of retail stores facing Maple Avenue;

a “zero-leeway truck articulation plan” showing truck *“swing
lines” for the expected WB deliver trucks run tangent to the 187
deep parking spaces in several spaces so such trucks;

15

Indeed, supermarket statistics provided by DeCiccos, upon information and

belief, indicate that three (3) loading docks are required for its supermarkets. See Supermarket
Statistics Based on Frank DeCicco, affixed hereto as Exhibit “CC”.
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(vii) no allowance in plan for electrical transformers required for
proposed supermarket and buildings A and B;

(viii) failure to include necessary “fire lane” in plan;l(’

(ixX)  inadequate space is provided for waste management is provided for
buildings A and B which will generate a large quantity of organic
and recyclable waste at expected full tenancy and are expected to
fill two (2) to (3) small (50 gallon) garbage and recycle bins each
week; and

(x)  the proposes site plan clearly does not provide enough parking to
support the proposed development despite anticipated “waivers”
on the basis of flawed shared parking analysis conducted in or
around late September.

See October Memo, annexed hereto as Exhibit “BB” (October Memo has been annexed
for more detail description of the above eleven (11) deficiencies that are the subject of
controversy in the community).

203, Indeed, by and large, the issues of the concerned authors of the October
Memo were adequately reviewed by the Town at all relevant times herein, let alone was
the “hard-look” required under SEQRA give to support the instant Supermarket Negative
Declaration that must be annulled as a result of Respondents attempted “fast tracked”
SEQRA.

204. Lastly, recent reports reveal that as of September 23, 2011, over (1) month
after the Supermarket Negative Declaration was issued, the Applicant had failed to

provide a parking lot and loading/dumpster configuration for the instant Supermarket

Plan. Such plans were obviously not subject to a “hard-look” because one (1) month

16 The Planning Board’s October 13, 2011 Resolution does require a condition of

the approval to include 25 foot no parking areas, however, such areas were never studied as part
of the environmental review process and never set forth in any plans approved by the Town. See
Exhibit “F” at p. 15, no. 12.
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after the “fast-tracked” review they had yet to be provided.  See Kellad Sessions
Consulting Memorandum of September 23, 2011, affixed hereto as Exhibit “DD”, p.2.

205. As of the date of the Supermarket Declaration, the details of the parking
arrangement had not yet been finalized, precluding any argument that a “hard-look™ at the
access drive and parking were adequately reviewed under SEQRA. See Kellad Sessions
Consulting Memorandum of August 17, 2011, affixed hereto as Exhibit “EE”, p.2.17

206. The Supermarket Plan is no way like any other plan proposed or reviewed
for the Property by the Town (i.e., Armonk Square, Pembroke Square, Heritage Square).
Armonk Square proposed a pedestrian friendly “town square” concept featuring five (5)
buildings (11,682 square feet, 11,318 square feet, 6,745 square feet, and 5,740 square
feet) for primary residential use, consisting of open space and circulation (e.g., Armonk
Square included a village green area, a “bandstand’ for community concerts, and
increased areas of paved walking paths separated from vehicular traffic).

207. Conversely, the Supermarket Plan is a high impact retail complex
dominated by a big-box development (a 25,000 square foot supermarket and a large
paved parking lot).

208. Therefore, the Town Board’s decision to rely on any prior approval and/or

review of any prior development plan in the case of the Supermarket Plan was grossly

misleading.

17 Any argument that these issues would be addressed during site plan review is to

no avail. Indeed, the site plan approval requires that these issues were still not resolved, further
indicating that the Supermarket Plan was “fast-tracked”. See Exhibit “F” (29 conditions to site
plan approval).
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209. The Town Board violated SEQRA by failing to give the Supermarket Plan

a “hard-look” and improperly granted the Supermarket Negative Declaration which must
now be annulled in addition to with further relief as requested herein.
AS AND FOR A FIRST CAUSE OF ACTION:

THE TOWN BOARD FAILED TO TAKE A “HARD-LOOK” AS
REQUIRED UNDER SEQRA

210. Petitioner repeats and realleges each and every allegation contained
herein, as though fully set forth here.

211. The Town Board failed to take the requisite “hard-look” mandated by
SEQRA in issuing a “negative declaration” for the Supermarket Plan by accepting all of
the Applicant’s assertions, in most instances without modification and by not seeking the

-aid of outside consultants.

212.  Further, the Town Board failed to adequately and fully consider numerous
environmental impacts such as groundwater, traffic, the historic district, noise, air quality,
odors, economic impacts to the Town, police protection services and fire protection
services by accepting only the self serving incomplefe and inadequate studies provided to
the Town by the Applicant.

213.  Further, the Town Board failed to consider comments from the public and
provide adequate public input by issuing a faulty negative declaration thereby avoiding
the requisite public input and vetting of all the issues required under SEQRA.

214. Further, the Town Board failed to comply with the spirit and intent of
SEQRA by “fast tracking” the approvals purposefully shutting out the public and issuing
a negative declaration for a Type 1 action. This action required the preparation of an EIS.

215. The Town Board improperly relied on stale, four (4) year old data.

46



216. The Town Board’s issuance of a Negative Declaration for the Supermarket

Plan was arbitrary, capricious and contrary to law.

AS AND FOR A SECOND CAUSE OF ACTION:
THE TOWN BOARD ACTED ARBITRARILY AND CAPRICIOUSLY WHEN IT
AMENDED THE ZONING CODE, AMENDED THE ZONING MAP OF THE
TOWN AND GRANTED THE “SPECIAL USE” PERMIT

217. Petitioner repeats and realleges each and every allegation contained
herein, as though fully set forth here.

218. The Town Board failed to comply with the Town Zoning Code and
applicable laws by arbitrarily amending the Zoning Code and Zoning Map of the Town
for the specific and sole benefit of one party, the applicant, without adequate
consideration of the impacts to the surrounding community, constituting improper spot
zoning.

219. The Town Board failed to comply with SEQRA when it amended the
Zoning Code and Zoning Map of the Town and granted the “special use” permit for the
Supermarket Plan by not considering all the environmental impacts as required under
SEQRA.

AS AND FOR A THRID CAUSE OF ACTION:
THE LANDMARKS COMMITTEE ACTED ARBITRARILY AND

CAPRICIOUSLY IN GRANTING TO THE APPLICANT A
“CERTIFICATE OF APPROPRIATENESS”

220. Petitioner repeats and realleges each and every allegation contained
herein, as though fully set forth here.

221. The Landmarks Committee arbitrarily and capriciously granted to the
Applicant a “Certificate of Appropriateness” for the Supermarket Plan prior to the

completion of the required environmental review under SEQRA.
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222. The Landmarks Committee failed to consider the impacts of the increased
traffic on the Historic District and, thereby, did not fully consider all of the criteria as set
forth in the Town Code in issuing the “Certificate of Appropriateness”.

AS AND FOR A FOURTH CAUSE OF ACTION:
THE PLANNING BOARD ACTED ARBITRARILY AND CAPRICIOUSLY

WHEN IT GRANTED AMENDED SITE PLAN AND TREE REMOVAL
APPROVAL TO THE APPLICANT

223. DPetitioner repeats and realleges each and every allegation contained
herein, as though fully set forth here.

224. The Planning Board acted arbitrarily and capriciously when it granted
Amended Site Plan Approval and Tree Removal Permits to the Applicant without
considering new information and by accepting studies prepared four (4) years earlier on a
smaller project on a smaller parcel of land.

225. The Planning Board acted arbitrarily and capriciously when it granted
Amended Site Plan Approval and Tree Removal Permits to the Applicant based on the
self-serving studies provided to it by the Applicant.

226. The Planning Board acted arbitrarily and capriciously when it failed to
consider comments raised by the Landmarks Committee regarding traffic impacts to the
Historic District when it granted Amended Site Plan Approval and Tree Removal
Permits.

227. The Planning Board acted arbitrarily and capriciously when it granted
Amended Site Plan Approval and Tree Removal Permits in reliance on an earlier SEQRA

negative declaration on a different project on a different sized parcel of land.
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REQUEST FOR RELIEF

As set forth herein, pursuant to New York Civil Practice law and Rules (“CPLR”)
Article 78 and New York Town Law Section 282, the commencement of this special
proceeding shall stay all further proceedings relating to the Supermarket Plan which are
before the Town Board, the Planning Board, the Landmarks Committee, the Town of
North Castle Zoning Board, the Town of North Castle Building Department, the Town of ‘
North Castle Architectural Review Board or any other entity with authority and/or
responsibility to issue any determination with respect to the pending development of the
Supermarket Plan.

Petitioner requests that this Court grant judgment, pursuant to Article 78 of the
New York Civil Practice Laws and Rules against Respondents upon each claim for relief
alleged in this Verified Petition. Petitioner seeks an Order:

1 Pursuant to CPLR 7806, preliminarily and permanently enjoining the
Town from issuing a building permit, tree removal permits and/or any other approvals in
furtherance of the development of the Supermarket Plan;

2. Annulling the actions of the Town Board in issuing a “negative
declaration” on August 17, 2011 for failing to take the requisite “hard-look” under
SEQRA of the potential adverse environmental impacts for the Supermarket Plan and
ordering that a “positive declaration” be issued by the Town Board requiring the
preparation of an EIS for the Supermarket Plan,

3. Annulliﬁg the actions of the Town Board in amending the Zoning Code

and Zoning Map of the Town and granting a “special use” permit to the Applicant as
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arbitrary and capricious, in violation of SEQRA and Town Law and in violation of lawful

procedures;

4. Annulling and rescinding the actions of the Planning Board in granting
Amended Site Plan approval as arbitrary and capricious, in violation of SEQRA, acting

beyond the Planning Board’s discretion and jurisdiction and unsupported by substantial

evidence;

5. Annulling and rescinding the actions of the Landmarks Board in issuing a
“Certificate of Appropriateness” as arbitrary and capricious; and

6.  Order such other relief as the Court may deem just and proper.

Dated: White Plains, New York
November 10, 2011

HARRIS BEACH PLLC

oy K austan B o)

Darius P. Chafizadeh

Frank J. Rubino

Kristen K. Wilson

Attorneys for Petitioner

37 Maple Avenue, L.L.C.

445 Hamilton Avenue, Suite 1206
White Plains, New York 10603
Tel: (914) 683-1200

Fax: (914) 683-1210
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VYERIFICATION
MIKE FARERI, being duly sworn, deposes and states the following:
I am the Managing Agent of Petitioner, 37 Maple Avenue LLC. I am executing
this petition on behalf of 37 Maple Avenue LLC with authority of its members and behalf
of the company. The allegations set forth in the Verified Petition are true and accurate to

the best of my knowledge. Those matters alleged upon information and belief I believe

to be true based on my review of relevant records.

Swom to before me this
[Q-m day of November, 2011

L]
~

Notary Public

KRISTEN K WILSON
NOTARY PUBLIC-STATE OF NEW YORK
No. 02W16230605.
Qualified in Westchester County
My Commission Expires November 01, 2014
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